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Q: Who needs to purchase liability insurance: the
landlord or the tenant?

A: Both. Following the common law principal that “one should
be responsible for one’s own negligence”, both the landlord
and tenant should purchase liability insurance. Claims often
involve shared (contributory) negligence. This means a jury
could assign a percent of the fault to the tenant and assigh the
remaining fault to the landlord. Think of contributory negligence
ag ratios - 90/10, £0/20, 70/30 or any other combination.
As the owner, you do not want exposure to any of these ratios.

Purchase and

control your own
liability insurance.
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Q: Suppose a tenant creates a dangerous condition on
the property, a customer is injured, and landlord is
named in the legal claim. How can a landlord protect
himself against the negligent acts of a tenant?

A: Good liability protection is arranged in layers, like the many layers
of an onion. Begin with a strong lease that details the responsibilities
of the tenant with respect to use and maintenance of each part of
the premises: the building, the sidewalks, the parking lot, etc. Your
attorney should be involved in reviewing and drafting your lease. As
another layer of protection, the lease should include a well written
hold-harmless & indemnification agreement that favors you. Your
lease should require your tenant to provide proof of liability insurance,
and lastly, the tenant’spolicy should hame you as an additional insured.

Layers of Protection:

v/ Strong leage
v Hold harmless / indemnification agreement
v/ Tenant provides certificate of liability

v’ Owner named additional insured

TIP: Ask your insurance agent to review

the insurance section of the lease.
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Q: How much can a landlord rely on being an
additional insured on the tenant’s policy? In other
words, as a landlord, why do | need my own liability
insurance if | am already an additional insured?

A: Additional insured status is not complete protection. While it
istrue,youmay be protected by your tenant’sliability policy as an
additional insured if the legal claim involves shared negligence,
you may hot be protected if you are sued for sole negligence.
You do not want to be entangled in the blame game with your
tenant over negligence. There is also the problem of sharing
the insurance limit. If the coverage limit is shared, will there be
enough to protect you both?

TIP: Ask your tenant to provide you a copy of the actual policy
ehdorsement haming you additional insured.
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Q: How much coverage should | require my tenant
to carry, and how do | know they are keeping the

policy active?

A: Most insurance companies request landlords require
tenants to maintain an amount of liability equal to the
amount carried by the landlord but not usually more than
$1,000,000 per occurrence. To show that the coverage
is active, your tenant should provide a Certificate of
Liability (Acord 25) to you at each anniversary of the lease.
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Q: What do | need to know about Certificates of
Liability?

A: The Acord 25 Certificate of Liability is the insurance
industry standard for proving the existence and scope of
liability insurance. The certificate should be created by the
tenant’s insurance agent specifically for you. A certificate
of liability does not provide coverage itself, it is merely a
“shapshot” of the insurance policy at single point in time.
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Q: What do | need to know about “insured contracts”?

A: Most Commecrcial General Liability insurance policies provide
automatic coverage for “insured contracts.” Your lease with
your tenant may be considered an insured contract on your
tenant’s liability policy. This means when you require your
tenant to indemnify and hold you harmless, your tenant’s liability
insurance company will defend and pay legal claims against you
in cases where you are blamed for the negligence of your tenant.
If your tenant is insured on an SO CG 00 O1 form, you get this
benefit automatically.

b. Contractual Liability

"Bodily injury" or "property damage" for which
the insured is obligated to pay damages by
reason of the assumption of liability in a con-
tract or agreement. This exclusion does not
apply to liability for damages:

(1) That the insured would have in the absence
of the contract or agreement; or

(2) Assumed in a contract or agreement that is
an "insured contract”, provided the "bodily
injufYBr=propeEnY damage” occurs subse-
quent to the execution of the contract or
agreement. Solely for the purposes of liabil-
ity assumed in an "insured contract”, rea-
sonable attorney fees and necessary litiga-
tion expenses incurred by or for a party
other than an insured are deemed to be
damages because of "bodily injury" or
"property damage", provided:

(a) Liability to such party for, or for the cost
of, that party's defense has also been
assumed in the same "insured contract”;
and

TIP: Confirm that your lease includes a hold harmless and

indemnification agreement.
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Q: Why did my agent put hon-owned auto liability
oh my building policy? The entity | formed to own
the investment property does not own vehicles or
have employees.

A: Non-owned auto liability is an inexpensive coverage and
is worth its weight in gold. While the coverage is designed
to protect businesses wheh employees use their personal
vehicles for company business, such as trips to the post
office or the bank, accidents involving the personal auto of
investment property owners, LLC members or corporate
officers can put investment property at risk of a legal claim.

TIP: Non-owned auto often costs less than $150 per year
for $1,000,000 in coverage.

thewheeleragency.com/business-insurance



Q: Are there any other loopholes or coverage traps
that | should know about?

A: Yes. Property insurance policies insuring buildings with
certain occupancies will likely include a “protective safeguards
endorsement”. The most common protective safeguard isin the
restaurant industry. Restaurants that utilize commercial grills
and fryers that emit grease laden vapors are required to have
the exhaust hood cleaned periodically and the fire suppression
(ANSUL) system in the hood inspected periodically. Failure to
clean and inspect may void coverage.

TIP: if you own a building that contains a commerecial kitchen,
a sprinkler system or a central burglar alarm, ask your tenant
to show you proof that those systems are maintained by an
outside firm.
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We hope you benefited from
our little book!

Agent/Owner
4 Y The Wheeler Agency
l ‘ ‘ Auto-Home-Business

(386) 752-8660
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